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Violent Offender Incarceration and
Truth-in-Sentencing Incentive Grants

Answersto Frequently Asked Questions

The following are answers to frequently asked questions related to the Violent Offender Incarceration and
Truth-in-Sentencing Incentive (VOI/TIS) Grants. Most of the questions have been raised by officialsin the
State officesresponsiblefor administration of thisformulagrant program aswell asby other interested parties.
Thisdocument providesaninterpretation of the program provisionsand requirementsasdefined in the Program
Guidance and Application Kit and should be used as a companion document to the Kit. The Office of Justice
Programs will provide updates to this document, as appropriate, to assist the States with program
implementation.

An asterisk (*) indicates questions that have been added since thelast publication of thisdocument. Two
asterisks (**) indicate questions or responses that have been modified or clarified.

The major change in this version of the document relates to the statutory change allowing States, beginning in
FY 1999, to use up to 10 percent of their VOI/TISfundsfor costs associated with drug testing and intervention
programs and with the baseline report required to meet the drug testing requirements (see questions F.41 and
[.7-11).

A. Program Purpose

A.1l  QUESTION: What are the purposes of the Violent Offender Incarceration and Truth-in-
Sentencing Incentive Grant Program?

ANSWER: Thepurposesof theViolent Offender Incarceration and Truth-in-Sentencing | ncentive
Grant Program are to provide funds to States to:

# Build or expand correctional facilities to increase the bed capacity for the
confinement of persons convicted of aPart 1 violent crime or adjudicated delinquents
for an act which, if committed by an adult, would be a Part 1 violent crime.

# Build or expand temporary or permanent correctiona facilities, including facilities
on military bases, prison barges, and boot camps, for the confinement of convicted
nonviolent offenders and criminal aliens, for the purpose of freeing suitable existing
prison space for the confinement of persons convicted of a Part 1 violent crime.

# Build or expand jails.
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A2

A3

B.1

B.2

* B.3

QUESTION:

ANSWER:

QUESTION:

ANSWER:

Eligibility

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

What does" build" mean?

Build means the erection, acquisition, renovation, repair, remodeling, or expansion
of new or existing buildings or other physical facilities, and the acquisition or
installation of fixed furnishingsand equipment therefor. Itincludesfacility planning,
prearchitectural programming, architectural design, construction administration,
construction management, or project management. Land may not be purchased with
grant funds. (Also see Section M - Private Facilities.)

What is meant by “expand” ?

Expand means adding (building) new beds to, remodeling, or retrofitting existing
facilities, or privatizing facilities for the purpose of increasing bed space for violent
offenders or freeing existing prison space for the confinement of persons convicted
of aPart 1 violent crime. Thetypes of costsincluded under the definition of "build"
apply to the expansion, remodeling, or retrofitting of facilities.

Who may apply for the formula grant funds?

Only States are eligible to apply. "State" is defined as the 50 States, the District of
Columbia, the Commonwesdlth of Puerto Rico, the U.S. Virgin Idands, American
Samoa, Guam, and the Northern Mariana Islands. States may also apply through
regional compacts.

Can Statesrecaivefundsfor both Violent Offender | ncar ceration and for Truth-
in-Sentencing?

Yes. States that meet the eligibility criteria for each program can apply for and
receive funding under both.

How much money isavailable for this program?

TheFY 1999 appropriation is$720.5 million, which includes set-asides for the State
Criminal Alien Assistance Program (SCAAP) to reimburse State and local
jurisdictions for incarcerating criminal aliens, reimbursements for holding Federa
prisonersin State and local facilities, adiscretionary grant program to build jailson
tribal lands, and program administration. Approximately $481 million is available
for distribution under the formulagrant program in FY 1999. While Congress must
appropriatefundsfor each fiscal year before grants can be made, authorized amounts
through FY 2000 are:

Office of Justice Programs/Corrections Program Office



B.4

B.5

B.6

B.7

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

Fiscal Year Authorization Appropriation Formula Program

FY 1996 $ 997,500,000 $617,500,000 $391,671,450
FY 1997 1,330,000,000 670,000,000 471,456,375
FY 1998 2,527,000,000 720,500,000 509,000,000
FY 1999 2,660,000,000 720,500,000 480,884,500
FY 2000 2,753,100,000

Will the funds be awar ded to the Department of Corrections?

The Governorsdesignate a State agency to administer the program, which may bethe
Department of Corrections or another agency within State government. The State
office may make subawards to other State agencies and units of local government.

Can a State participate in a regional compact for the purpose of building a
regional facility and also apply for its own award to build or expand other
facilities within the State?

No. Statesare statutorily prohibited from receiving agrant both individually and as
part of a compact.

Must all of the funds awarded to a regional compact be used for regional
facilities?

No. States could form a compact for purposes of building aregional facility. Any
funds not used for this purpose could be passed through to the participating States,
but all the funds for the participating States will be awarded to the compact. The
funds must be spent for the purposes defined in the Act.

If a State participatesin aregional compact one year, can it apply individually
the following year ?

Yes. However, the State may not receive dual funding as part of a compact and
funding on its own. The amount of funds is finite and the State may only use the
maximum of its alocation. The State may choose to split the maximum amount of
its allocation providing some for a compact and some exclusively for its own use.
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C.

Ci1l

C.2

C3

Violent Offender Incarceration Grants—Eligibility Requirements

QUESTION: To qualify for Tier 1 funding, a State must provide an assurancein its

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

application that it hasimplemented, or will implement, correctional policiesand
programs, including Truth-in-Sentencing lawsrelated to the following criteria.
What is meant by:

# Ensurethat violent offender sservea substantial portion of the sentences
imposed?

# Provide sufficiently severe punishment for violent offenders, including
violent juvenile offenders?

# Ensure that the prison time served is appropriately related to the
determination that theinmate is a violent offender?

# Ensure that the prison time served is deemed necessary to protect the
public?

These terms are not defined in the statute. Each State should define these terms
relative to the circumstances within the State and show how the State will
demonstrate a commitment to their implementation.

To qualify for Tier 1, a State must assure that " it has implemented, or will
implement, correctional policies and programs, including truth-in-sentencing
laws...." Doesthisassurancecommit the Stateto passngand implementinglaws
that would meet the Truth-in-Sentencing Incentive Grants requirement that
violent offenders serve at least 85 percent of the sentenceimposed?

No. These policies, programs, and laws must address the three criteria described
under the Tier 1 requirements. It isup to the State to define "substantial portion of
sentences, sufficiently severe punishment, and appropriate prison time," which can
be less stringent than the 85 percent requirement for Truth-in-Sentencing.

Who must sgn the assurance needed to qualify for Tier 1?
The assurance should be signed by the person designated by the Governor who can

certify that the State has implemented or will make a good faith effort to implement
the Tier 1 criteria.

Office of Justice Programs/Corrections Program Office



C4 QUESTION: To qualify for funding under Tiers 2 and/or 3, must a State also qualify for
funding under the lower tiers?

ANSWER: All States must qualify for Tier 1 in order to be eligible for funding under Tiers 2
and/or 3. However, a State could qualify for Tier 3 funding without qualifying for
funding under Tier 2.

C5 QUESTION: Whatisthebassof Tier 1funding?

ANSWER: Eighty-five percent of thetotal fundsavailablefor the Violent Offender Incarceration
Program will be used for Tiers 1 and 2. A base alocation of 0.75 percent of this
amount (0.05 for the Virgin Idlands and the Pacific Territories) will be awarded as
Tier 1 and the remainder will be awarded as Tier 2.

C.6 QUESTION: AretheStatesrequired to providethe percentage of personsarrested for aPart
1violent crimewho aresentenced to prison or will thisbe provided by theUCR?

ANSWER: The States are not required to do the computation. States are required to complete
section 1 of the Data for Determining Eligibility (DDE) form related to new court
commitments of sentenced violent prisoners. OJP will use these data and data on
arrestsfor Part 1 violent crimes as reported to and provided by the UCR to compute
the percentage of persons arrested for a Part 1 violent crime who are sentenced to
prison. (The DDE form is found in the Program Guidance and Application Kit.)

C.7 QUESTION: Arrestfiguresasreported toand published in the UCR will beused to determine
if a State meetsthe eligibility requirementsfor Tiers2 and 3. Will a State be at
a disadvantage if some of itsjurisdictions do not report arrest data?

ANSWER: No. The data from each State are used to make comparisons within that State over
time. The Bureau of Justice Statistics will compute statewide estimates based on the
data that have been reported. Since the FBI does not publish UCR data for the
Territories, a special effort is conducted to collect the needed data from them and
from several Statesthat have experienced reporting problemsdueto their conversion
to the National Incident-Based Reporting System (NIBRS).
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D.1

D.2

D.3

QUESTION:

ANSWER:

If a State believes that its arrest data are incomplete, can it provide more
complete arrest data directly to OJP?

No. The datathat are submitted in the UCR will serve asthe official data, with the
exceptions described above. Since no Tier 2 or 3 awards can be made until all
eligible Stateshave been identified, the acceptance and verification of new datawould
delay awards to all States. The FBI currently does statewide estimates for reported
crime and verifies those estimates with the States. The Bureau of Justice Statistics
will use a smilar methodology to compute statewide estimates for Part 1 violent
crimearrests. States are encouraged to work on improving the quality of UCR data
reported to the FBI for future years.

Truth-in-Sentencing Incentive Grants—Eligibility Requirements

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

How is sentence length defined for purposes of Truth-in-Sentencing?

Sentence length is the term of incarceration set by the court at the time of sentencing
or, for indeterminate sentencing States, set by a parole authority based on sentencing
and release guidelines.

How istime served calculated?

Time served includes only the actual time an offender is committed to the care and
custody of the correctional agency, and does not include any administrative or
statutory time credits, such asreductionsfor good behavior, earned time, meritorious
conduct, population control releases, etc. Jail time served can be included in the
computation, aswell astime served in community and reintegration placements, but
not probation and parole time.

Istime served based on the maximum aggregate of all sentencesfor theinmate
or isit based on the sentencefor thetargeted offenses? For example, arapeand
sodomy conviction would yield two prison termsthat may run concurrently or
consecutively. Would we aggregatethetermsor only count therapeterm when
figuring the per centage of time served?

If both crimes are Part 1 violent crimes, the offender would have to serve 85 percent
of the total of the two consecutive sentences or the longer of the two concurrent
sentences. If only one of the crimesisaPart 1 violent crime, thetime served is based
on the sentence for the Part 1 violent crime only.

Office of Justice Programs/Corrections Program Office



D4 QUESTION: Doestime an offender serves in a community-based correctional residential
placement, such as a trangtion program or halfway house, count when
computing the 85 percent?

ANSWER: Yes.

D.5 QUESTION: Whatisthesentencelength for computing time served in a State that imposesa
two-part sentence—a prison term to be served in prison and a " conditional
release” term to be served under community supervison? Conditional release
is a statutory release mechanism that is activated if the inmate is not paroled
earlier by the parole board. For example, the judge imposes a sentence of 15
years, which isinterpreted asbeing a prison term of 12 yearsand a conditional
release term of 3 yearsbased on aformulain the statute.

ANSWER: If the conditional release is based on a formula in the statute and is applied
automatically to each sentence, then the computation of the percentage of sentence
served should be based on the prison term (12 years in this example), excluding the
term of conditional release.

D.6 QUESTION: How isa sentence with part of the time suspended by the judge at the time of
sentencing handled (e.g., a 5-year prison sentence, with 2 year s suspended)?

ANSWER: The sentence to be served, for purposes of calculating the 85 percent, would be 3
years. The suspended portion of the sentence would not be considered in determining
the prison term and calculating the 85 percent of sentence served.

D.7 QUESTION: DoesaStatethat requiresPart 1 violent offendersto serveat least 85 percent of
the minimum term of imprisonment of a two-part sentence qualify for Truth-in-
Sentencing fundsif theterm of imprisonment isestablished by reducingthe total
sentence by a good time credit that may be reduced if the offender does not
follow therules of the correctional facility? The second part of the sentence is
amaximum term of supervised releasethat isser ved followingtheminimum term
of imprisonment, adjusted for any good conduct deductions the offender may
have forfeited.

ANSWER: No. The Truth-in-Sentencing criteriarequirethat violent offenders serve not lessthan
85 percent of the sentence imposed (without counting time not actually served, such
as administrative or statutory incentivesfor good behavior). Granting, at the time of
sentencing, a good time deduction that can be forfeited for rule violations has the
same affect as providing good time deductions to inmates who earn them as they
serve their sentence. Therefore, the State cannot deduct the good time credits to
arrive at the minimum term of imprisonment to which the 85 percent rule is applied.
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D.8 QUESTION:

ANSWER:

D.9 QUESTION:

ANSWER:

D.10 QUESTION:

ANSWER:

If a State has Truth-in-Sentencing laws that require Part 1 violent crime
offendersin all but one category of crime (e.g., aggravated assault) to serve not
less than 85 percent of the sentence imposed, could the State still qualify for
funds?

The State could qualify for funds if it can demonstrate that the average sentence
served for al Part 1 violent crime offendersison average not less than 85 percent of
the sentence imposed. The State also may apply for an alternative definition of
violent crime.

What will be accepted as an alternative definition of violent crime?

Thestatute requiresthat Part 1 violent crimesbe used in theformulato allocate funds
to the eligible States. The Office of Justice Programs (OJP) will use Part 1 violent
crimes as reported to and published by the Federal Bureau of Investigation (FBI) for
this purpose. No aternative definitions will be approved for use in the formula.
Likewise, data on arrests for Part 1 violent crimes will be provided by the FBI.

Inproviding datato qualify for Violent Offender I ncar cer ation Grants those States
that can, should use the FBI's definitions of Part 1 violent crime. However, a
provisionfor using an alternative definition, if approved by OJP, isprovided for those
States that have statutory crime classifications that do not conform exactly to the
FBI's Part 1 violent crime definitions, making it difficult to identify the number of
persons admitted to or released from prison for Part 1 violent crimes. Thealternative
definition must be as close to the Part 1 violent crime definitions as possible but may
include or exclude avariation of an offensethat is different from the FBI's definition.
Total violent crimes, as described in the Datafor Determining Eligibility forms, isa
broader definition used by Statesto report datato the Bureau of Justice Statisticsthat
has aready been approved as an alternative definition.

Where a State does not require that all Part 1 violent offenders serve 85 percent, it
may request approval of an dternative definition for use in the implementation of
Truth-in-Sentencing. This definition should include most offenders sentenced for
Part 1 violent crimes in addition to crimes considered by the State to be serious
violent crimes.

What isthe procedurefor requesting approval to use an alter native definition?

A State that wishes to use an alternative definition for purposes of qualifying for
Violent Offender Incarceration grants must explain why it is unable to provide the
required data using the Part 1 violent crime definitions, list the crimesfor which data
will be provided, and explain the differences between these crimes and the Part 1
crimes as defined by the FBI. The request for an aternative definition for purposes
of Truth-in-Sentencing should be accompanied by alist of the proposed crimes and
their statutory definitions. The documentation should aso include a comparison of
the number of all Part 1 violent offenders sentenced to prison by crime type and the

Office of Justice Programs/Corrections Program Office



number sentenced under the State's Truth-in-Sentencing law. The aternative
definition may be submitted with the State's application for funds or may be
submitted to the Corrections Program Office for review and approva in advance.

D.11 QUESTION: Can a Statechangeitsdefinition of violent offender during the lifeof the grant
program (through FY 2000)?

ANSWER: A State applying under the Violent Offender Incarceration Grant Program must use
the same definition from 1 year to the next, unless there has been a statutory change
that changes the State's definition. The State must notify OJP of statutory changes
to the definition. A Truth-in-Sentencing State may modify its definition of violent
crime, subject to OJP approval.

D.12 QUESTION: AreStatesthat receiveapproval tousean alternative definition of Part 1 violent
crime required to use that same definition for both Violent Offender
Incarceration and for Truth-in-Sentencing?

ANSWER:  No (seeD.8 and D.9).

D.13 QUESTION: Does the requirement that violent offenders serve “on average’ at least 85
per cent of the sentenceimposed apply toindividual offensesor an average of all
violent offenses?

ANSWER: "On average" may apply to individuals within an offense type and/or to the various
types of offenses.

For example, if someindividuals sentenced to prison for robbery serve less than 85
percent of the sentenceimposed and others serve morethan 85 percent, the State must
demonstratethat the average of thetime served isnot lessthan 85 percent. Likewise,
if the average time served by offenders convicted of aggravated assault is less than
85 percent of the sentence imposed, but the actual time served for one or more of the
other Part 1 violent crimes exceeds 85 percent, the State may till qualify for funds.

It should be noted that the average will be applied to time served by individuals
sentenced to prison for Part 1 violent crimes. Therefore, if the average time served
for an offense for which alarge number of individuals are sentenced to prison isless
than 85 percent, the overall average may drop below 85 percent even though the
averagetime served is higher for one or more other crimesfor which fewer offenders
are sentenced to prison.

D.14 QUESTION: What happensif a State qualifies for Truth-in-Sentencing under the digibility
reguirement that per sonsconvicted of aPart 1 violent crime serve” on average"
not less than 85 percent of the sentence imposed (i.e., the second criteria for
determinate sentencing States or either criteria for indeterminate sentencing
States), and then the aver age drops below 85 percent for 1 year?

Answersto Freguently Asked Questions - Revised December 31, 1998 9



ANSWER:

D.15 QUESTION:

ANSWER:

D.16 QUESTION:

ANSWER:

D.17 QUESTION:

ANSWER:

D.18 QUESTION:

ANSWER:

If the average sentence served falls below 85 percent, the State will be ineligible for
Truth-in-Sentencing funding for each year that it doesnot meet thedigibility criteria

Thestatute definesan indeter minate sentencing Stateasa Statethat on April 26,
1996—the date of the enactment of the Department of Justices FY 1996
appropriation which amended the VOI/TIS statute—practiced indeter minate
sentencing with regard to any Part 1 violent crime. Can an indeterminate
sentencing State that could not meet the Truth-in-Sentencing eligibility criteria
on that date establish or amend its laws, policies, or sentencing and release
guidelinesto qualify for fundsin subsequent years?

No. Subsection (8)(3) of the statute sets out a two prong test for an indeterminate
sentencing State to qualify for a Truth-in-Sentencing incentive award. A State is
required to demonstrate compliance with both prongs of the test as of the date of
enactment of the amendment. First, the State must show that it practiced
indeterminate sentencing on April 26, 1996, the date that the VOI/TIS statute was
amended. The second prong requires the State to also demonstrate that it qualified
for Truth-in-Sentencing under one of the two criteria available to indeterminate
sentencing States at that time.

Can a determinate sentencing State that changes its sentencing lawsto
indeter minate sentencing continue to qualify for funding?

No. The statute defines an indeterminate State as a State that, on April 26,
1996—the date of the enactment of the Department of Justice's FY 1996
appropriation—practiced indeterminate sentencing with regard to any Part 1 violent
crime.

Can an indeterminate sentencing State that changes its sentencing lawsto
deter minate sentencing continue to qualify for funding?

Yes, aslong asit meetsthe digibility criteria.

If the courtsin an indeter minate sentencing State impose both a minimum and
a maximum sentence, which sentenceisused for computing the 85 per cent?

If acourt sentenceswithin arange prescribed by law and the release decision ismade
by aparole authority without the use of State sentencing and releaseguidelinesas
described above, the State must use the maximum sentence imposed as the basisfor
computing the 85 percent actual time served.

However, the actual time served may be established by a court or by a parole
authority if a State can demonstrate that:

10
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# It has enacted and implemented sentencing and release guiddlines.

# The guiddines are utilized by both the sentencing judge and the parole
authorities.

# Theguidelines serve as an aid in setting a prison term.

# The Part 1 violent offenders serve on average not less than 85 percent of the
prison term.

D.19 QUESTION: If a Stateimposes mandatory minimum sentences for Part 1 violent crimes but
does not utilize sentencing and release guidelines, can the mandatory minimum
be usaed asthe basisfor measuring the actual time served?

ANSWER: No.

D.20 QUESTION: A Statemay qualify for Truth-in-Sentencing fundsif it can demonstratethat " the
State has enacted, but not yet implemented, Truth-in-Sentencing laws that
requirethe State, not later than 3 yearsafter it submitsitsapplication for funds,
to providethat per sonsconvicted of a Part 1 violent crimeservenot lessthan 85
percent of the sentenceimposed.” If a State recently passed such legidation, it
may have difficulty showing a significant impact in the 3 years outlined in the
Federal act.

ANSWER: The provision cited in the question requires that States begin to implement their
Truth-in-Sentencing legislation within 3 years, not show an impact within that 3-year
period.

D.21 QUESTION: If Statelaw providesfor life sentencesthat allow a person to be released after
serving a specified period of time (eg., 20 years), can the State still qualify for
Truth-in-Sentencing funds, and if so, how is" life" handled for purposes of the
85 percent standard?

ANSWER: If the State statutorily defines a specific term of years for a life sentence, the State
could till qualify for funds if it can demonstrate that offenders with such sentences
serve not less than 85 percent of the number of years specified by law.

D.22 QUESTION: What if a State allows a very small number of releases of offenders serving life
sentences but does not statutorily define a specific term for a life sentence (e.g.
sets a range of 20 years to life, allows for sentences to be commuted upon
recommendation of a parole authority, the judge sets a minimum term to be
served, or some other method of release). If the State meets the Truth-in-
Sentencing requirements for other Part 1 violent offenders, can it qualify for

Answersto Freguently Asked Questions - Revised December 31, 1998 11



ANSWER:

D.23 QUESTION:

ANSWER:

D.24 QUESTION:

grant funds?

States that have met the intent of Congress through the implementation of Truth-in-
Sentencing may qualify for funding even though a very small number of offenders
sentenced to life terms may be released. Experience shows that States that have
implemented Truth-in-Sentencing do not release persons with life sentences without
careful review of the circumstances of each case. Therefore, it would not appear to
be in keeping with congressional intent to disallow States that have made strides in
implementing Truth-in-Sentencing solely on the grounds that they cannot prove that
offenders are serving 85 percent of an undefined life sentence. States with an
undefined life sentence should describe in their application how exceptions to life
sentences are handled.

If a State's legidature is currently considering Truth-in-Sentencing legidation
that meets the requirements of the program, will the State's allocation be held
until the legidation is passed?

No. Thisprogram does not provide for allocationsto all States. Thetotal available
funds are distributed to the States that can demonstrate in their application submitted
by the due date that they meet the program requirements. No fundscan be distributed
until al eligible States have been determined. Therefore, it is not possible to hold
funds to see if additional States come into compliance. If a State passes qualifying
legidation, it can apply for Truth-in-Sentencing fundsin subsequent years, assuming
funds are appropriated by Congress to continue the program.

Can an indeter minate sentencing State that qualified for Truth-in-Sentencingin
aprior year, makechangestoitssentencing law or guiddinesand continueto be
eligible for funds?

ANSWER: A State which qudlifies for Truth-in-Sentencing and then later enhances its existing
qualifying laws or sentencing and rel ease guidelines by increasing the amount of time
served abovethe statutory requirementsor including more offensesisnot disqualified
because of such amendments.

E. Exception for Geriatric Prisoners and/or Prisoners With Medical Conditions

E.1  QUESTION:

ANSWER:

E.2 QUESTION:

What isa geriatric prisoner?
There is no datutorily defined or generally accepted definition of a "geriatric

prisoner” or "geriatric." Each State should define who is a geriatric prisoner and
should establish criteria and guidelines for the release of such prisoners.

Isthe sametype of public hearing that isrequired for a prisoner with a medical

12
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condition also required prior totherelease of a geriatric prisoner?

ANSWER: No.

E.3 QUESTION: Are there criteria or guidelines for the release of prisonerswith medical
conditions?

ANSWER: The State should establish criteria and guidelines for determining that a prisoner's
medical condition is such that he or she no longer poses athreat to the public.
E4 QUESTION: What type of public hearing must be held prior to releasing a prisoner for
medical reasons and who must be invited?

ANSWER: Each State should establish proceduresfor these public hearings. At aminimum the
victim and/or his or her family as well as affected members of the public should be
notified of the hearing and provided an opportunity to be heard regarding the
proposed release.

F. Allowable Uses of Funds

F.1 QUESTION: Funds can be used to build or expand temporary or permanent correctional
facilities, includingfacilitieson military bases, prison bar ges, and boot camps, for
the confinement of convicted nonviolent offenders and criminal aliens to free
existing prison spacefor the confinement of personsconvicted of aPart 1 violent
crime. Does“build or expand” include the acquisition and/or repair of these
facilities?

ANSWER: The State may use grant funds (Federal and match) to acquire an existing building
or structure to increase bed space for violent offenders. The grant funds may not be
used to purchase land, including the land that an existing structure sitson or land that
will be used to build anew facility. Initial repairsto make anewly acquired facility
ready for use as a correctional facility are alowable expenses whereas on-going
repairs and maintenance are not.

F.2 QUESTION: Can grant funds be used to increase the security level of an existing facility, or
for facility upgrades?
ANSWER: Yes. Grant funds may be used to increase the security level of afacility (e.g., from
medium to maximum security) if the purposeisto make additional bedsavailablefor
violent offenders.

F.3 QUESTION: Can thefundsbe used to build and expand juvenile facilities?

ANSWER: Yes. However, prior to using funds for facilities for non-violent juvenile offenders,

Answersto Freguently Asked Questions - Revised December 31, 1998 13



F.4

F.5

F.6

F.7

F.8

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

the State must declare exigent circumstancesindicating aneed for such facilities. See
Section L: Juvenile Facilities for more information on this subject.

If funds are used to build or expand local jails, do they need to beused to
increase bed capacity for violent offenders?

No. Thesefundsare available to ease the burden placed on local jailsresulting from
the State’ s efforts to incarcerate more violent offenders and/or implement Truth-in-
Sentencing, which may result in nonviolent offenders, previously sentenced to prison,
serving their sentencein alocal jail.

Do correctional facilities include community-based facilities for purposes of grant
funding?

Yes. Grant funds may be used to build or expand a residential community-based
facility, such as a transitiona program for violent offenders or a community
corrections facility which frees conventional space for violent offenders.

Can grant funds be used to build or expand a Reception and Diagnostic Center ?

Yes, as long as the State can demonstrate that the center will expand or free bed
space for violent offenders.

Can grant funds be used to build or expand an infirmary for long-term care or
terminally ill inmates?

Y es, aslong asthe infirmary will be used as a permanent placement for inmates and
the State can demonstrate that the center will expand or free bed space for violent
offenders. The grant funds could not be used to build or expand an infirmary which
isused for sick call or short-term stays, unlessit ispart of atotal construction project
to add or free beds for violent offenders.

Can grant funds be used to lease a building from a county that will then be
operated by the State?

Yes. Grant funds may be used to enter into a long-term lease or a lease purchase
arrangement to obtain abuilding from another unit of government or from the private
sector that will be operated by the State to expand capacity for violent offenders.
Such expensescan be considered capital expenses. However, short-term leaseswould
be considered operating expenses, which cannot be paid with grant funds. [Note: For
information on leasing bed space which includes operating costs, see Section M -
Private Facilities.]
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F.9 QUESTION: Can grant fundsbe used to add bedsin an administrative segregation unit
intended to house offender swho ar e violent, those with behavioral praoblems, or
those who will not follow the rules?

ANSWER: It depends on how the beds will be used. The grant funds could be used if the
segregation unit beds will provide long-term segregation of violent inmates, thus
increasing the overall capacity of the facility. If, however, the segregation unit is
used for short-term disciplinary actionsand theinmatesreturn to their permanent bed
space following release from the unit, grant funds could not be used because thereis
not an overall increase in bed space.

F.10 QUESTION: Can grant funds be used to pay debt service costs associated with the
construction of a grant-supported facility?

ANSWER: No. The grant funds may not be used to pay interest costs associated with financing
the construction of a grant-supported facility, but could be used to pay off the
principal.

F.11 QUESTION: If a State is planning to issue bondsto raise fundsfor the State portion of a
grant-supported construction project, can grant funds be used to pay bond
counsdl and financial advisor costsrelated to the issuance of the bonds?

ANSWER: No. Thegrant funds may not be used for any costs associated with the financing of
the project.

F.12 QUESTION: Can grant fundsbeused to purchasefurnishingsfor the facility such astables
and chairsfor the dining hall or bedsfor the cells?

ANSWER: No. Furnishings and equipment that are not intended to be part of the structure may
not be purchased with grant funds. However, the definition of construction provided
inthe Program Guidance and A pplication Kit includes*the acquisition or installation
of fixed furnishings and equipment” for a grant supported project. Therefore,
furnishings and equipment which are built in or bolted down so as to be part of the
structure are allowable costs.

F.13 QUESTION: If aStateplansto useinmate labor to construct a new facility, can grant funds
be used to pay for costs of personnel, such as correctional officers, construction
supervisors, or site security staff needed to over see the inmate labor ?

ANSWER: Thegrant funds may be used to pay for additional correctional or contract personnel
required to train, supervise, and/or guard the inmates and to secure the site during the
construction process. Grant funds may also be used for overtime costs which have
been judtified as reasonable and necessary. The grant funds may not be used to
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F.14

F.15

F.16

F.17

F.18

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

supplant State or local funds which would have been available to pay existing
personnel assigned to these activities, work crews that would have been available to
work on the construction project, etc.

Can grant funds be used for the wages paid to theinmates while working on the
construction project?

Y es, but only to the extent that the wages exceed those which would have been paid
by the State had the inmate not been assigned to this project.

I sthe purchase of construction tools, such ashammers, saws, and paint brushes,
an allowable cost when inmate labor isused?

Y es, if inmate labor will be used in the construction process, grant funds may be used
for expendable property and supplies, such as small tools, that are needed to perform
the construction activities. Capitalized equipment, as defined by the State's
procurement procedures, may be leased but not purchased with grant funds.

May grant funds be used to pay for water and sewer lines?

Yes. Bringing in new or expanding existing water and sewer lines to accommodate
anew or expanded facility isan allowable cost. However, upgrading such linesin an
existing facility that isnot being expanded to add bedsis considered maintenance and
is not allowed.

May grant funds be used to upgrade or expand support services or make
infrastructureimprovementsin an existing facility that ar e needed to expand the
capacity of the facility?

Grant funds may be used for this purpose, if the upgrades will result in permanent
beds that increase space for violent offenders. However, this would not be an
allowable use of funds if it results in more offenders being temporarily housed in
overcrowded conditions.

If alocal community requiresthat the State pay for the expansion of the local
water or sewer treatment plant to accommodate the new grant-supported
correctional facility, can these costs be paid with grant funds?

No. The purpose of the grant fundsisto increase space for violent offenders. Since
the State is responsible for site selection, costs associated with the selected site that
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are not directly related to the construction of the correctional facility are also a State
responsibility and may not be paid with grant funds.

F.19 QUESTION: Can grantfundsbeused to pay for road construction or improvement associated
with the construction or expansion of a correctional facility?

ANSWER: Yes. The grant funds may be used to build or expand an access road to the
correctional facility site. However, costs associated with building or upgrading an
existing public road (e.g., to add anew highway interchange) may not be paid with
grant funds. Since the State isresponsible for site selection, costs associated with the
selected Site that are not directly related to the construction of the correctional facility
are also a State responsibility and may not be paid with grant funds.

F.20 QUESTION: If Statelaw requiresthe Department of Correctionsto provide a payment to the
local jurisdiction where a new grant-supported correctional facility will be
housed to mitigatetheimpact on community services, such asthe schoolsand fire
and police services, can grant funds be used to pay the mitigation costs?

ANSWER: No. These are not construction costs.

F.21 QUESTION: If aDepartment of Corrections, through law or policy, normally sets aside a
portion of the funds available to construct a facility for maintenance to ensure
that the facility ismaintained in the future, can a portion of the grant funds be
set-aside for this purpose?

ANSWER: No. Maintenance costs are considered operating costs and cannot be paid with grant
funds.

F.22 QUESTION: Can grantfundsbeused toupgradeor replace aboiler, kitchen, water or sewer
lines, etc. on an existing facility if it will ensurethat thefacility will remain open
to continue to provide space for violent offenders?

ANSWER: No. Thesetypesof costs are maintenance or operating costs and do not increase bed
space for violent offenders. Therefore, this would not be an allowable use of grant
funds. The only timethat such expenditure of grant fundswould be alowed iswhen
the upgrades to the infrastructure or service areas are needed to increase or free bed
spacefor violent offenders. For example, if beds are being added to afacility and the
kitchen would need to be expanded to prepare meals for the additional inmates, the
expansion of the kitchen facilitieswhich isdirectly related to the new bedswould be
an allowable expense.

Answersto Freguently Asked Questions - Revised December 31, 1998 17



F.23 QUESTION:

ANSWER:

F.24 QUESTION:

ANSWER:

F.25 QUESTION:

ANSWER:

* F.26 QUESTION:

ANSWER:

* F.27 QUESTION:

If a State hasappropriated fundsto construct a new correctional facility, could
the grant funds be used to build or expand space for programs, such as
classroom space or a shop that will be used for on-the-job training?

No. The grant funds must be used to build or expand space for violent offenders or
for nonviolent offenders to free space for violent offenders. They could be used to
build or expand program spaceif it is part of an overall project to expand the number
of beds in an existing or planned facility, but cannot be used to smply upgrade the
services in such afacility.

If State law requiresthat the Department of Corrections set-aside a per centage
of itsconstruction fundsto support the arts, can therequired set-aside be made
with grant funds?

No. The set-aside would also not qualify as match for the project.

Can a State use grant funds for costs associated with complying with State or
local environmental or zoning requirements related to a grant-supported
construction or renovation project?

Yes.

Can VOI/TISfundsbeused for a capacity study of a State's corrections system
to include projections of bed space needs, an analysis of existing physical
structures, operational and architectural programming for each custody level
and facility type, recommendations for sting new construction, and cost
projectionsasaprdiminary step in developing a capital improvement program?

Yes. The definition of construction provided in the Program Guidance and
Application Kit includes facility planning, prearchitectural programming, and
architectural design. The study described above isfocused on capital improvement
and falls within this definition. Therefore, the costs of the study could be paid with
VOI/TIS funds.

However, a corrections masterplan or study that explores such issues as. the
development of community-based aternatives even if they will free up space for
violent offenders, establishment of sentencing guidelines, and/or restructuring of the
inmate classification system, goes beyond the alowable focus on capita
improvement. Likewise, the establishment of a data collection or an automated
information system to provide data for the study or to do on-going prison population
projects would not be allowed.

Can thegrant funds be used to renovate a leased facility?
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* F.28

* F.29

* F.30

* F31

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

Maybe. VOI/TIS funds may be used to renovate a leased building for use as a
correctional facility, aslong as the State has an option to purchase the facility or has
along-term lease through the useful life of the renovations.

Can a State with a unified corrections system (combined prison/jail system) use
VOI/TISfundsto add bedsto ajail that holds sentenced adult offendersaswell
aspretrial detainees?

Yes. Thethird purpose defined by statute for which the grant funds may be used is
to “build or expand jails” Jails generally house both pretrial and sentenced
offenders. If the jail was to be operated by the county or other unit of local
government, asisthe casewith jailsin most States, the grant fundsthat could be used
for this purpose would be subject to the 15 percent limit on the sharing of fundswith
local governments.

Can a State use VOI/TIS fundsto renovate a facility leased from a local
jurisdiction so that the space can be used as a treatment unit?

Yes. VOI/TIS funds may be used to renovate a facility leased from another public
or aprivate entity aslong asthelease islong-term and will extend through the useful
life of the renovations and the project increases or frees bed space for violent
offenders. If the Department of Corrections will operate the facility, the VOI/TIS
funds may be used to lease square footage space from a public or a private entity
since a lease arrangement is one method of expanding space for violent offenders.
Lease agreements that include operations may be entered into only with private
entities, under the privatization provisions of the VOI/TIS statute.

Can VOI/TIS funds be used to build a fully secured institution for both 1)
juveniles adjudicated delinquent for an act which, if committed by an adult,
would beaPart 1 violent crimeand for 2) youth adjudicated for nonviolent but
serious offenses?

Yes, if the State declares exigent circumstances. The VOI/TIS funds may be used
to build or expand juvenile corrections facilities to increase or free up space for the
juvenile delinquents adjudicated for violent offenses. The State may also use the
VOI/TISfundsfor afacility for nonviolent offendersif the State certifiesthat exigent
circumstancesexist that require the State to expend fundsto build or expand facilities
to confine juvenile offenders for other than Part 1 violent offenses.

Can a State use VOI/TIS fundsto lease beds from a private provider for a
treatment program if these are secure beds for serious offenders and their
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*F.32

* F.33

* F.34

* F.35

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

placement would free secure State bedsfor Part 1 violent offenders?

Yes. The State may lease beds from a private entity for Part 1 violent offenders or
to free up space for violent offenders. The lease arrangement may include the
operating and program costs associated with the housing of offendersin these leased
beds. However, since the purpose of the VOI/TIS program isto expand prison beds
for Part 1 violent offenders, the State should consider whether leasing a relatively
small number of bedsin a high cost specialized program is the best way to meet the
State’s demand for additional space for Part 1 violent offenders.

Can a Stateuse VOI/TIS fundsto build additional beds at a State-owned medical
or mental hospital to increase the number of secure bedsin the hospital for the
placement of ill inmates?

Maybe. The State would need to show that the hospital unit will meet the statutory
purposes of the VOI/TIS funds -- to increase or free up bed space for Part 1 violent
offenders. A hospital unit that holds inmates for short-term stays would not free up
beds for Part 1 violent offenders and would not qualify for grant funding. If an
inmate' s bed in the ingtitution is held open until he/she returns from the hospital the
unit is not expanding bed space for Part 1 violent offenders. Grant funds could be
used to convert space for ahospital unit that will provide long-term carefor inmates.

Can a State Department of Correctionsuse VOI/TIS funds to purchase a
modular unit that will be assembled next to a housing unit to provide space for
treatment and education?

No. Themodular unit will add program spacefor the treatment program, but will not
increase or free up bed space for Part 1 violent offenders.

Can a Stateuse VOI/TIS grant fundsto expand an existing correctional facility
to increaseitstotal bed capacity for violent offendersand to add program and
office spaceto include classrooms, artsand craftsarea, visitation area, and staff
offices?

Yes. A facility built or expanded with VOI/TIS funds may include al necessary
program and administrative space. Likewise, VOI/TIS funds may be used to add
program and administrative spaceto an existing facility if itispart of alarger project
to expand or free up bed spacefor Part 1 violent offenders. However, the grant funds
could not be used to add such space to an existing facility that was not part of a
larger facility expansion to increase bed space.

Can the State Department of Correctionsuse VOI/TIS fundsto construct a
health care unit and an administrative segregation unit for an existing prison
complex?

Maybe. TheVOI/TIS funds may not be used to construct a health care unit and an
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*

* F.36 QUESTION:

ANSWER:

F.37 QUESTION:

ANSWER:

* F.38 QUESTION:

ANSWER:

administrative segregation unitif thesefacilitieswill be used for short-term placement
of offenders while their cell space is held open for their return. In this case, these
facilities would not result in an increase in bed space. However, the grant funds
could be used for this purposeif the facilities are to be used for long-term placement
of violent offenders or the bed spaces of the offenders placed in these units are then
used to increase or free up space for Part 1 violent offenders. The State would also
have to show that these beds will generally be full—not empty awaiting inmates to
becomeiill or to be assigned to segregation.

If the State L egidature has appropriated fundsto build a new prison for Part 1
violent offenders, can the Department of Correctionsusethe VOI/T1Sfundsto
add program and job training spaceto this facility?

No. TheVOI/TISfunds may not be used to add program or job training space to an
existing facility or one under construction with State funds. The grant funds must be
used to increase or free up spacefor Part 1 violent offenders. However, program and
job training space may be included in afacility that is constructed with grant funds.

Can the Department of Correctionsuse VOI/TIS fundsto purchase the fixtures,
furnishings, and equipment for a prison currently being built with State funds?

No. The grant funds may not be used to purchase fixtures, furnishings, and
equipment because these expenditures will not result in an increase in space for Part
1 violent offenders in afacility being built the State funds.

However, if afacility isbuilt or expanded with grant funds, the cost of fixed fixtures,
furnishings, and equipment are allowable costs. Fixed furnishingsand equipment are
those items which are built-in or attached to the structure, so as to become a part of
thebuilding. Moveable furnishings and equipment may not be purchased with grant
funds. Built in kitchen equipment, dinning tables and chairs that are bolted to the
floor, and other built in fixtures, furnishings, and equipment could be purchased and
installed with grant funds.

Can grant funds be used for facility improvements such as parking, lighting,
guard towers, and utilities?

Maybe. The VOI/TIS grant funds may be used to pay for facility upgrades as long
as these improvements are part of a VOI/TIS funded new or expanded facility that
resultsin additional beds or frees up space for violent offenders. Grants funds could
not be used to make these improvements when capacity is not expanded.
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* F.39

* F.40

G1

G.2

QUESTION:

ANSWER:

QUESTION:

ANSWER:

Can grant funds be used to install permanent and fixed telecommunications
systemsincluding conduit and wiring for intercoms, surveillance cameras, radio
towers and telephone and data linesto ensure secur ity of the facility?

Maybe. The VOI/TIS grant funds may be used to pay for such security upgrades as
long as these improvements are part of a new or expanded facility that results in
additional beds or frees up space for violent offenders. Grants funds could also be
used to make security improvements to an existing facility if the upgrades result in
anincreasein bed spacefor violent offenders (i.e., enhancing the security of afacility
used for non-violent offenders so that it can be used for violent offenders).

Can the State use VOI/T1S funds to comply with the drug testing guidelines?

Yes. Based on achange in the statutory language, beginning in FY 1999, up to 10
percent of a State's VOI/TIS award for the year may be applied to the cost of
offender drug testing and intervention programs during periods of incarceration and
post-incarceration criminal justice supervision and/or providing the baseline report
on its prison drug abuse problem. (See Section | of this document for more
information on the use of VOI/TIS funds for this purpose.)

Demonstrated Ability To Operate Facilities

QUESTION:

ANSWER:

QUESTION:

ANSWER:

Since Stateand local gover nmentsapprovebudgetsfor 1year at atime, how can
a State demonstrateits ability to oper ate facilities built or expanded with grant
funds?

The Governor isrequired to certify that it isthe intention of the State to complete and
operate facilities built with grant funds.

What happensif by thetime a new facility isbuilt and ready to open, which may
be at least 3 to 5 years from now, the circumstances in the State have changed
and the State cannot honor its commitment to oper ate the facility?

The Office of Justice Programs will review the circumstances and determine if the
State acted in good faith when it accepted the Federal funds. Future awards could be
withheld and/or the State could be required to return funds if the Office of Justice
Programs’ determination on review is unfavorable.

Recognition of the Rights and Needs of Crime Victims
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H.1

* %

QUESTION:

ANSWER:

If a State currently recognizestherights of crime victims but does not meet the
Federal standards, isthe State required to changeits policies?

No. If aState has policiesthat are generally comparableto those at the Federal level,
the State is not required to change its policies. If a State did not have policies that
recognizetherightsand needs of crimevictims, or itsexisting policies afforded crime
victimsonly minimal rights, it wasrequired toimplement new policiesby October 26,
1997. All Statesare strongly encouraged to adopt policiesthat are comparableto or
exceed those applied in Federal proceedings.

Drug Testing, Interventions, and Sanctions Program

1.1 QUESTION: What must a State do to comply with the drug testing requirement?

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

Language attached to the FY 1997 appropriation for the VOI/TIS program required
States to have implemented a program of controlled substance testing, sanctioning,
and intervention by September 1, 1998. All States were in compliance with this
requirement by the September 1 deadline. Notwithstanding achangeto the statutory
language attached to the FY 1999 appropriation that extended the deadline for
compliance and makes compliance voluntary, the drug testing guidelines issued by
Attorney General remain unchanged

Who must be tested?

The target population to be tested includes appropriate adult offenders, male and
female, while they are incarcerated in State prisons and following release into the
community while they continue to be under the custody or supervision of the State.

Doesthismean that every offender in a State prison or on parolemust betested?

No. The scope of the drug testing program, the types of interventions, and the range
of sanctionswill be defined by each State. At aminimum, the program must include
targeted and random testing and testing of offenderswhilein treatment. Theprogram
must aso include appropriate interventions and/or graduated sanctions that include
denial or revocation of release in appropriate circumstances.

Doesthisprovision requirethat all paroleesor other offendersin a community-
based program who test postive for drugs be sent back to prison?

No. There should be aresponse to each positive test. However, the State should
develop a range of interventions and sanctions that can be used to provide an
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* .7

*

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

appropriate response to different circumstances. The program may include such
interventions as drug education, group counseling, cognitive restructuring, a
therapeutic community, coerced abstinence, etc., and sanctions such as a written
warning, counseling, increased surveillance and testing, intensified reporting
requirements, curfew, a day reporting center, house arrest, electronic monitoring,
short-term detention, or return to secure confinement. Denia or revocation of rel ease
need not be the first course of action but must be an option to be applied in
appropriate circumstances.

If a State currently hasa comprehensive program of drug testing, isit required
by this provision to do more?

Not necessarily. If aState hasacomprehensive program of drug testing that includes
prison inmates, community supervision, and parolees and there is an appropriate
response (intervention and/or sanction) for each positive test, the State may meet the
requirement by submitting clearly articulated policies and proceduresthat define the
program.

Can the VOI/TIS grant funds be used to implement drug testing, provide
treatment, and develop graduated sanctions?

Yes. Beginning in FY 1999, States may use up to 10 percent of their annual
VOI/TISawardfor thecost of offender drug testing and i ntervention programsduring
periods of incarceration and post-incarceration criminal justice supervision and for
costs related to providing the required baseline report of in-prison drug use.

Can a State use a portion of the 10 percent fundsto interdict and suppressthe
flow of drugsin its prisons?

Y es, aslong as drug interdiction and suppression is a part of the State's approved
drug testing, sanctions, and intervention policy and procedures.

Sincethe VOI/T1Sfundsare awarded each year asa supplement to theoriginal
FY 1996 award resulting in asingle grant, can a State use up to 10 per cent of its
entire grant to implement its drug testing, sanctions, and intervention policy?

No. The State must track the amount of funds recelved from the Federal FY 1999

and subsequent appropriations and use no more than 10 percent of that amount for
implementation of its policy.

If aStateisusing all or most of itsfundsfor juvenileand/or local facilities, dothe
drug testing requirements also apply to juveniles and local jail inmates?

No. Although States are encouraged to implement drug testing, sanctions, and
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* 1.10

.11

.12

.13

.14

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

treatment for appropriate offenders throughout their criminal justice system, these
drug testing requirements apply only to adult offenders while they are incarcerated
in State prisons and following release into the community while they continue to be
under the custody or supervision of the State.

Can a State use the 10 percent of the VOI/TISfunds available for offender drug
testing and inter vention programsfor such programsin juvenileand/or local jail
facilities?

No. Up to 10 percent of the VOI/TIS funds may be “applied to the cost of offender
drug testing and intervention programs during periods of incarceration and post-
incarceration criminal justice supervision, consistent with guidelines issued by the
Attorney General.” Since the guideline requirements do not extend to juvenile and
local agencies, the funds may not be used to implement testing and intervention
programs operated by these agencies.

If the Governor has designated the juvenile correctional agency as the
administrative agency for the program and none of the funds will be used for
adult correctional facilities, how can the juvenile agency be expected to ensure
that the adult system meetsthe drug testing requirement?

Just as the digibility for the funds is based on laws and practices related to adult
violent offenders, the drug testing requirements apply to adult offenders, regardless
of the type of facilities (adult or juvenile) that will be built with the grant funds.
Since the decisions regarding the administration and use of the funds are made by the
Governor, responsibility for ensuring that all requirements are met to qualify for the
funds, including meeting the drug testing requirements, reside with the Governor or
hisher designee.

Which drugs are the Statesrequired to test for?

The drug tests should screen for several drugs that are most commonly used by the
population being tested. This is a State decision since specific drugs are more
prevaent in different parts of the country.

Are Statesrequired to test offendersfor alcohol, aswell as other drugs?
Although acohol is not a “controlled substance” as defined by the Controlled
Substance Act, use of acohoal isoften amore serious problem in correctional settings
than other drugs. Therefore, States are encouraged to include acohol in their
program of drug testing, sanctions, and treatment.

Isa Staterequired to treat every offender who tests positive for drugs?

There should be aresponse to every positivetest. The response could include one or
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1.15

1.16

.17

1.18

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

more available sanctions or treatment options. Treatment responses should be
appropriate to the offender’s substance abuse problems and his or her time until
release (e.g., intensive treatment programs have been shown to be most effective for
offenderswho are close to release so that the program isfollowed by aftercare in the
community).

Must there be a connection between ingtitutional testing and treatment programs
and community programs?

Research has shown that aftercare in the community is an important part of any
treatment program. However, there may be instances when it is not appropriate or
resources are not available to provide a direct relationship between ingtitutional and
community programs.

Isthere a minimum number of teststhat arerequired?

No. The State' s testing program must include some random testing, some targeted
testing, and testing of offenders while in trestment. All adult offenders in State
correctional ingtitutions and under supervision following release must be subject to
all three types of testing. The State's policy and procedures should specify which
offenders will be tested and how often, based on the extent of drug use within its
institutionsand among post-rel ease offenders under correctional supervision, current
policies and practices, and available resources.

AreStatesrequired to definethe sanctionsthat will beimposed for positivedrug
tests?

Yes. A Stat€’s drug testing, sanctions, and treatment policy should require that
offenders be held accountable for their behavior by providing aresponse (a sanction
and/or treatment intervention) to each positivetest. The policy and proceduresshould
define arange of escalating sanctions and how they will be applied.

Istherea presumed level of sanctionsthat must be imposed?

No. A State' spolicy and procedures should define arange of escalating sanctionsfor
continued drug use and how these will be applied. The available sanctions can
include a whole range of responses including, but not limited to: an oral or written
warning/reprimand; a writing assignment; individual, group, or clinical counseling;
restriction or loss of privileges or activities; increased reporting; extra duty or work
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detail; community service; drug education or treatment program; more frequent drug
testing; intensive supervision; house arrest; curfew; electronic monitoring; fines,
increased security or supervision; and return to prison. The available sanctions must
include denial or revocation of release in appropriate circumstances.

.19 QUESTION: Isthere a limit tothe number of positive tests before an offender must be
returned to prison?

ANSWER: No. Each State must definein its policy and procedures the range of sanctions that
are available and how they will be applied. The sanctions for each subsequent
positive test should be more severe than the previous and should eventually result in
adenia or revocation of release.

.20 QUESTION: If aStatehasawritten policy and procedures which addresses testing, sanctions,
and treatment on September 1, 1998, is that sufficient to comply with thedrug
testing requirement?

ANSWER: No. The State must have fully implemented its policy and procedures by that date,
(i.e., the State must have begun to test, sanction, and treat offenders, as specified in
the policy and procedures). However, thereis no required number of tests that must
have been completed by September 1, 1998.

.21 QUESTION: Doesthedrug testing requirement extend to persons who are sentenced to a
period of incarceration followed by a period of probation or a combination of
probation and parole?

ANSWER: Y es. Thetarget population isappropriate adult offenderswhileincarcerated in State
prisons and following release into the community while they continue to be under the
custody or supervision of the State. The post-release supervision of an offender may
be the responsibility of a parole agency, probation agency, or any other agency
designated by the State to perform this function.

* 1,22  QUESTION: Do thedrug testing requirementsextend to paroleeswho aretransferred to the
supervision of another State under an inter state compact?

ANSWER: No. If they are being supervised by the parole agency in another State, it ispresumed
that they will be subject to the policies of that State.

*1.23 QUESTION: Can a State that hasan approved drug testing policy change some of the
elements of the policy?

ANSWER: Y es, as long as the State still complies with al required elements of the guidelines.
Changes to required elements of the drug testing requirements must be submitted to
the CPO grant manager, with a description of the change and reason for it. A State
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J1

J.2

K.1

K.2

may also add new initiatives to its approved policy and procedures, consistent with
the drug testing guidelines and use VOI/TIS funds under the 10 percent provision to
implement these initiatives. (Note: A State may expend up to 10 percent only on
approved Drug Testing Guideline components.)

Inmate Death Reporting

QUESTION: What mugt a State do to comply with theinmate death reporting requirement?

ANSWER: Since 1997, al States have been required to provide the requested information on
inmate deaths to the Bureau of Justice Statistics through the Census of State and
Federal Adult Correctional Facilities. The census collects aggregate data on prison
inmate deaths from illnesses/natural causes (excluding AIDS), AIDS, suicides,
accidental injury to self, death caused by another person, executions, and “ unspecified

QUESTION: What if a State does not collect the required information and is unable to
complete the census?

ANSWER: The State is encouraged to provide the best possible data.

Sharing Funds With Units of Local Government

QUESTION: TheProgram Guidanceand Application Kit statesthat each State should reserve
up to 15 per cent of itsformulagrant award in afiscal year for countiesand other
units of local government. How is the amount to be passed through to local
gover nments deter mined?

ANSWER: The State will determine how much to pass through to local governments. In making
the decision, the State is required to consider the burden placed on a county or unit
of local government that results from implementation of policies adopted by the State
to implement the Violent Offender Incarceration and Truth-in-Sentencing Program.
For example, if local jailsarerequired to hold State prisoners because of prison over-
crowding dueto the increase in the number of violent offenders, longer sentences, or
more nonviolent offenders sentenced to local jails to free prison beds for violent
offenders, the State should share aportion of the grant fundswith local governments.

QUESTION: If theuse of the grant fundsto construct bedsfor violent offendersat the State
level will relieve the burden on local jurisdictions, can the State spend theentire
grant award for construction at the State level?
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ANSWER: Yes. The statute requires each State to reserve up to 15 percent for counties and
other units of local government. The 15 percent is the maximum amount that can be
awarded to local governments, with one exception as described below. Thereisno
statutory minimum. The amount to be reserved for local governments is a State
decision. States are encouraged to make this decision in consultation with or based
on input from local jurisdictions. If the State determines that the implementation of
theViolent Offender I ncarceration and Truth-in-Sentencing | ncentive Grant Program
will not impact local governments or that the burden can be reduced more effectively
by expanding capacity at the State level, the State may use the entire award for State-
level projects.

Exception to 15 Percent Limit: If a State declares exigent circumstances requiring
the State to expend funds to build or expand facilities to confine juvenile offenders
other than juveniles offenders adjudicated delinquent for an act which, if committed
by an adult, would be a part 1 violent crime, any amount of the State’ s total award
may be used to build or expand local correctional facilities, including pretria
detention centersand boot camps, for such nonviolent juvenile offenders. For amore
complete description of funds for juvenile facilities, see Section L.

K.3 QUESTION: Whomakesthedecison on how much to passthrough tolocal governments, and
how do local jurisdictionsinfluenceit?

ANSWER: Each Statewill establish its own proceduresto make funding decisions. Unitsof local
government should contact the State administrative officeto find out what procedures
have been established in their State and how to provide input into the process.

K.4 QUESTION: Must a local jurisdiction experience an impact from the State's effortsto
incar cer ate violent offendersand/or implement Truth-in-Sentencing in order to
receive grant funds?

ANSWER: Yes. Impact may include the backup of State prisonersin local jails due to prison
overcrowding, changesin law that requirethat certain offenders (usually with shorter
sentences) be sentenced to jail rather than prison, or a requirement that local
jurisdictions develop aternatives to incarceration. If there is no impact on loca
facilities, local jurisdictions are not eligible for funding. Impact means the burden
placed on the county or unit of local government asaresult of policies adopted by the
State to implement this program.

K.5 QUESTION: What are the purposes for which funds awarded to local jurisdictions
can beused?

ANSWER: Grant funds subawarded to counties and other units of local government may be used
to construct, develop, expand, modify, or improve jails and other correctional
facilities.
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*

K.6

* K.7

K.8

K.9

QUESTION: Cangrant fundsbeused tobuild or expand locally operated community-

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

K.10 QUESTION:

ANSWER:

based facilities, such aswork release or community corrections?

Yes, aslong as the funds used for local facilities are used to construct, develop,
expand, modify, or improve facilities and do not exceed 15 percent of the total State
award.

If a State used itsentire VOI/TISaward for FY 1996 and 1997 to construct a
new State prison, could it exceed the 15 percent limit on itsFY 1998 award by
making funds available to local units of government in an amount equal to 15
percent of the total fundsreceived for FY 1996-98?

Yes. TheVOI/TIS statute allows States to make up to 15 percent of their formula
grant funds available to units of local government. Each new VOI/TIS award made
to the State is made as a supplement to the original award, resulting in asingle grant.
Therefore, the State may make subawards to units of local government that total up
to 15 percent of all of the fundsreceived by the State on the date that the subawards
are made.

Isa State, that plansto make an award to a unit of local government required to
obtain approval from OJP/CPO prior to making the award?

No. However, the State should provide a certification, prior to project initiation,
that indicates that there is an impact on a local jail from the State’s efforts to
implement the VOI/TIS Program.

Can grant fundsbeused toimprovealocal jail facility even if the project will not
result in an increase in bed space?

Yes. Grant funds may be used by units of local government to make improvements
to the jail structure that are needed to upgrade the facility to respond to the burden
placed on the facility due to the State's implementation of the VOI/TIS Program,
which may include such things as upgrading security, improving infrastructure,
and/or adding program space to hold more offenders, more violent offenders, or
offendersfor longer periodsof time. The grant funds may not be used for furnishings
unless they are fixed furnishings which become a part of the jail structure.

Can grant funds be used to upgrade or expand the administrative officesand the
booking area for the sheriff’'s department?

Maybe. The grant funds can be used to upgrade or expand the space for these
functionsif it is part of alarger jail project needed to address the burden placed on
the jail by the State. Since most sheriffs departments perform both a law
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enforcement and a corrections function, the costs must be reviewed to ensure that
only those related to the jail function are charged to the grant (Federal and match).
The costs of space used for both functions must be prorated with only those
associated with the jail function paid with grant funds.

L. Juvenile Facilities

L.1 QUESTION: Aregrantsused for juvenilefacilitiesrestricted to the same purposes asthosefor
adults?

ANSWER: No. Inadditionto building or expanding correctional facilitiesfor the same purposes
asadult facilities, if a State certifiesthat exigent circumstances exist that require the
State to expend fundsto build or expand facilities to confine juvenile offenders other
than juvenile offenders adjudicated delinquent for an act which, if committed by an
adult would be a Part 1 violent crime, it may use grant funds to build or expand
juvenile correctional facilities, including pretrial detention facilities and boot camps
to increase capacity for the confinement of such nonviolent juvenile offenders.

L.2 QUESTION: Can thesefacilities be State or local?

ANSWER: Yes. They could be either, but the 15 percent limit on funds for loca facilities
discussed in Section K limits the total awards that can be made for loca juvenile
facilities. However, if the State declares that exigent circumstances exist that require
the State to expend funds to build or expand facilities to confine juvenile offenders
other than juvenile offenders adjudicated delinquent for an act which, if committed
by an adult, would be a Part 1 violent crime, it may exceed the 15 percent cap and
pass through additional fundsfor local facilities. All local facilities built with funds
in excess of the 15 percent cap must be limited to use for nonviolent juvenile
offenders as defined by the Act.

L.3 QUESTION: What areexigent circumstances?
ANSWER: Exigent circumstancesare circumstancesthat require the State to expand capacity for

nonviolent juvenile offenders, which may include an increase in juvenile crime
prosecutions, overcrowding of juvenile correctional facilities, etc.

L4 QUESTION: IstheStaterequired toobtain approval from OJP prior to using grant fundsfor
juvenilefacilitiesfor nonviolent juvenile offender s?

ANSWER: No. The State must provide a certification that exigent circumstances exist which
require it to expend funds for facilities to confine nonviolent juvenile offenders.
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L5

M. Private Facilities

QUESTION:

ANSWER:

If funds areto be used to congtruct facilities for violent juvenile offenders, will
the State be required to submit separ ate data on juvenileincar ceration?

No. The statutorily defined criteria used to demonstrate eligibility for the Violent
Offender Incarceration and Truth-in-Sentencing Incentive Grants apply only to
offenders in the adult system, except that under Tier 1 of the Violent Offender
Incarceration Program the State must assure that it has implemented, or will
implement, correctional policies and programs, including Truth-in-Sentencing laws,
that among other things "are designed to provide sufficiently severe punishment for
violent offenders, including violent juvenile offenders.” The application must include
a description of how the State has demonstrated or plans to demonstrate a
commitment to this and the other criteria outlined in the assurance. States will be
asked in future applications to provide information on the number and type of beds
built with grant funds, including those in juvenile correctiona facilities.

M.1 QUESTION: Can grant funds be used to engage a private entity to build or expand a
correctional facility on land owned by the State?

ANSWER: Y es, aslong as ownership of the completed facility resides with the State.

M.2 QUESTION: Can grant funds be used to engage a private entity to build or expand a
correctional facility that will be privately owned?

ANSWER: No. Ownership of facilities built or expanded with grant funds must reside with the
public agency.

M.3 QUESTION: Can aunit of local government use grant fundsit receives from the State under
this program for privatization?

ANSWER: No. Ascurrently written, the statute only permits States to use the grant funds for
privatization. Although a State may use grant funds to privatize a facility or lease
beds for adult or juvenile offenders, the privatization provisions do not apply to the
15 percent that may be made available to units of local government.

M.4 QUESTION: Whatismeant by privatization?

ANSWER: Privatization means the private sector management and operation of a correctional
facility that is owned by the State, the leasing of beds from a private entity, or the
congtruction of a State correctional facility by a private entity for the purpose of
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increasing bed space for Part 1 violent offenders or freeing existing prison space for
the confinement of persons convicted of a Part 1 violent crime. Ownership of
facilities built or expanded with grant funds must reside with the State.

M.5 QUESTION: TheProgram Guidanceand Application Kit indicatesthat a State may usegrant
fundsfor theprivatization of facilitiesto carry out the pur posesof thisprogram.
Doesthedefinition extend to allow a Stateto contract for bedsprovided in State
prison facilities operated by the Department of Correctionsin another State or
for jail bedsin local jurisdictions?

ANSWER: No. Privatization of facilities extends only to the private sector and does not extend
to permit States to contract for beds in State prison facilities operated by
Departmentsof Correctionsin other States. Congress, in passing the current statute,
prohibits expenditure of grant funds for the operation of a prison, unless such
operations are through privatization. In light of the statute, accompanying legidative
history, and the definition of privatization, grant funds may not be expended to
contract for bedsin State prison facilitiesin other States. Likewise, a State may not
expend grant fundsto contract for jail bedsinlocal jurisdictionswhether the beds are
operated by the county or an established private entity.

M.6 QUESTION: Can grant funds be used to lease beds from a county in another State if the
county facility is operated by a private entity?

ANSWER: No. Under the privatization provisions, the lease arrangement must be directly with
aprivate entity.

M.7 QUESTION: Could a State use grant fundsto lease a facility from a county that would then
be operated by the State under the statutory provision that allowsthe fundsto
be used to “build or expand temporary or permanent correctional facilities,
including facilities on military bases, prison barges, and boot camps’?

ANSWER: Y es, the long-term leasing of a facility from another public entity is one means of
expanding capacity, in addition to constructing or purchasing a facility. However,
the grant funds may not be used to pay for the operation of the facility or to lease
beds from another public agency where the cost of the beds include operating costs.
A contract with a private entity is the only means by which grant funds may be used
to pay operating costs.

M.8 QUESTION: Can grant funds be used to pay costs, such as overtime and transportation,
associated with moving prisonersto a privatefacility in another location within
the State or in another State?
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ANSWER:

M.9 QUESTION:

ANSWER:

M.10 QUESTION:

ANSWER:

M.11 QUESTION:

ANSWER:

* M.12 QUESTION:

ANSWER:

*M.13 QUESTION:

No. Transportation costs are operating costs that do not increase bed space for
violent offenders.

Can a Stateusegrant fundsto enter into a contract or leasewith a private entity
to provide specific services, such as medical services, food service, or drug
treatment programs?

No. The expenditures for privatization must result in an increase in bed space for
violent offendersor must free spacefor violent offenders. These costsmay, however,
be included in a genera contract to operate a facility or in the cost of leasing beds
from a private entity which resultsin an increase in beds for violent offenders.

If a Stateis currently leasing beds from a private entity, can the grant funds be
used to continue these efforts?

No. Using the grant fundsto continue current effortsis unallowable for two reasons:
1) to do so may be supplanting State funds with Federal funds, and 2) the Federal
funds must be used to expand capacity for violent offenders. States which were
leasing bedswith State funds must continue to provide both the samelevel of funding
and the same number of bedswith State funds before the grant funds may be used for
this purpose.

If a State isleasing beds with State funds and the cost per bed increases each
year, isthe Staterequired to appropriatemorefundsevery year to maintain the
same number of beds, or could the grant funds be used to pay the difference?

The State must maintain both the dollar level to keep from supplanting State funds
with Federa funds and the bed level to meet the requirement that the grant funds be
used to increase bed space.

Can a Stateuse VOI/TIS grant fundsto pay for the same leased beds from year
to year for thelife of the grant?

Yes. Under the privatization provision of the VOI/TIS statute, a State may lease
bedsto increase or free up bedsfor violent offendersfrom a private entity. Thelease
costs may include the operating costs associated with housing and providing services
to the offenders placed in those beds. The VOI/TIS statute does not place alimit on
the amount of time for which grant funds may be used to lease beds.

Can VOI/TIS funds be used to pay for the purchase of a facility that the State
has been leasing from a private vendor ?
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ANSWER:

* M.14 QUESTION:

N.

N.1

N.2

N.3

ANSWER:

Yes. Funds may be used to acquire afacility that will increase or free up bed space
for Part 1 violent offenders, which will facilitate amore permanent increase in prison
capacity. The grant funds (Federal and match) may not be used to pay for the land
that facility sitson. The land must be purchased with nongrant funds.

If a State purchases a building with VOI/TI1S funds, could the State also use
VOI/T1Sfundsto pay a private company to operate the facility?

Yes. The provisonsin the VOI/TIS statute allow States to use the grant funds for
“privatization of facilities.” Oneexample of such privatization isa State contracting
with aprivate vendor to operate a State correctional facility that increasesor freesup
bed space for Part 1 violent offenders.

Implementation and Administration

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

How does a State know how much money it is applying for?

Base alocations are available to all qualifying States under Tiers 1 and 3, but al of
the other allocations are dependent on the number of Statesthat qualify for each type
of funds. Therefore, itisnot possible for OJP to provide estimated State allocations.
In preparing its application, a State may want to discuss priorities for funding that
will be implemented as Federal funds become available. Section 15 of the
Application for Federal Assistance requeststhe estimated funding, which may beleft
blank, or the applicant may provide an estimate that will be adjusted when the final
allocations have been determined.

If a State receives funds in one year, can it retain that amount until future
Federal funding is awarded so that the total can be applied to a construction
contract?

Yes. Asindicated in the Program Guidance and A pplication Kit, when the Office of
Justice Programs makes an award for afiscal year, it provides a5-year grant period,
(i.e., the year of the appropriation plus 4 years). Thislong grant period is provided
because OJP realizes that construction projects may take several years to complete
and Statesmay need fundsfrom several fiscal yearsto have sufficient fundsfor costly
projects. New awards are made as supplementsto the original award and the award
date is extended by ayear each fiscal year. These funds are available to the State
throughout the grant period to be drawn down as needed.

How long will grant funds be available for use by the State.
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ANSWER:

N4  QUESTION:

ANSWER:

N.5 QUESTION:

ANSWER:

N.6 QUESTION:

ANSWER:

N.7 QUESTION:

ANSWER:

The funds can be used by the State any time during the grant period, as described
above. When an award is made, the funds are available to the grantee jurisdiction on
an as-needed basis. States will draw down funds as expenses are incurred.

How is match computed?

Thematch for projectsimplemented with VOI/TIS funds must total 10 percent of the
total grant project costs—not 10 percent of the Federal funds. If, for example, the
amount of Federal funds available for the grant project is $1 million, the minimum
match amount is one ninth of the Federal amount or $111,111. The figuresfor this
example are shown below.

Federal Share $1,000,000 90%
State/Local Share 111,111 10%
Total Project Costs 1,111,111 100%

Some States may not have their matching funds because the legidatureisnot in
session, the State does know how much match is needed since the amount of
Federal funds available to the State is not known, etc. Can a State submit its
application if the matching funds have not been appropriated?

Yes. The matching funds are provided on a project-by-project basis and can be put
in at any time during the project grant period. The State administrative agency is
responsible for ensuring that the matching funds are actually provided and should
establish policies regarding the type of commitment that is required prior to making
a subaward.

Can a Stateuserevenuesgenerated from theissuance of bondsto satisfy the cash
match requirements?

Yes.

Can Federal fundsthat a Stater eceivesfrom the StateCriminal Alien Assistance
Program (SCAAP) be used as match?

Yes. Asagenerd rule, Federal funds may not be used to match other Federal funds.
However, sincethe SCAAP fundsreimburse States for costs associated with holding
crimina diens in State or local facilities, the Federal funds reimburse the States
General Fund where they become State funds subject to State spending laws and
regulations. Therefore, they may be appropriated/designated to match the VOI/TIS
funds.
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N.8 QUESTION: Ifthe Statelegidature hasappropriated money for the future construction of a
correctional facility, can the State utilize the grant funds for currently planned
construction and reserve the money the State appropriated for future
construction to house violent offenders? Would this be supplanting since the
Stateis projecting a need for additional bed space for violent offendersin the
future and does not have money appropriated for this congruction?

ANSWER: Using Federal grant funds in place of aready appropriated State funds would be
supplanting. If the State projects a need for an additional correctional facility in the
future, but has not appropriated the fundsfor thisfacility, it could be built with grant
funds. Since the Federal funds for each fiscal year will be awarded for a 5-year
period, the funds may be allocated to projects that are in the planning stage.

N.9 QUESTION: IfaStateinitiated the planningand construction process after the passage of the
Violent Crime Control and Law Enforcement Assistance Act in anticipation of
the Federal appropriation, would the use of the grant funds to complete the
project be supplanting?

ANSWER: States have been anticipating grant funds from this program since passage of the
Crime Act in 1994 and should not be penalized for initiating the planning and
construction processin order the make new prison beds available as soon aspossible.
If State funds have not been appropriated to complete the project, grant funds may
be used for this purpose. However, grant funds may not be used to replace non-
Federal resources that are or would have been available for this purpose.

N.10 QUESTION: CanaStateusegrant fundsfor projectsthat have been authorized but for which
no funds have been appropriated (e.g., the Department of Corrections has
receved minimal planning funds but no construction money for several
ingtitutions that would be used to house Part 1 violent offender s)?

ANSWER: Yes. Expenditure of grant funds for a project that has been authorized is allowed,
provided that no State funds have been appropriated for this project. Grant funds
may not be used to supplant (replace) non-Federal funds appropriated for the project.

N.11 QUESTION: Can a State match theentireaward rather than each project?

ANSWER: No. The Program Guidance and Application Kit states that “the Federal share of a
grant-funded project may not exceed 90 percent of the total costs of a project.” A
project isaspecific planned undertaking or activity. Examplesinclude: construction
of a single facility or complex, a lease agreement, or the purchase of an existing
facility. Three similar facilities that will be built in three locations around the State
would be considered three separate projects. The administration of the VOI/TIS
FormulaGrant Program with up to 3 percent of thefundsavailablefor administration
is also considered a project and must be matched.
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N.12

N.13

N.14

N.15

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

If a State has appropriated fundsto build a new prison and then decidesto use
Federal funds to expand the facility, can the State funds appropriated for the
original project be used to match the Federal funds?

No. If the funds were originally appropriated to build a facility without Federal
funds, the Federal funds that will be used for the expansion must be matched with
new State funds. The only exception would be if the State can demonstrate, through
appropriations language or other documentation, that the legidature intended to use
a portion of the appropriation for match in the event that Federal funds became
available.

If a State is planning to use funds from two or more Federal fiscal year awards
for a single construction project, can all of the required match be appropriated
at onetime?

Yes. Inorder to accommodate the requirement in many States that all funds needed
to complete aproject be appropriated beforeany work can beinitiated, OJP/CPO will
provide each new award of Federal funds as a supplement to the original award.
Thus, al of the Federal fundswill be part of asingle grant. Therefore, the match for
an individua project may be provided at any time during the project grant period,
regardless of the timing of the availability of the Federal funds.

If a State plansto use Federal funds already received as well as anticipated
Federal awardsto implement a project and the State requires that all funds be
appropriated prior toinitiating work on the project, can the State appropriate
all of the needed fundsand then replace the State funds when the Federal funds
become available?

Yes, aslong as the State’' s appropriations language clearly indicates that the State
plans to use Federal funds anticipated to be received for FY XXXX and FY XXXX
for this project and that the appropriated State funds are available only to the extent
that the Federal funds fail to be made available.

Thiswould not be considered supplanting State fundswith Federal funds because the
State Legidlature is acting on the reasonable assumption that the Federal funds will
be available for this project. In addition to moving ahead to implement the project
rather than delaying it until sufficient Federal funds become available, the State is
also ensuring that the project will be completed if the Federal funds are less than
anticipated. Therefore, the State is not replacing State funds with Federal funds.

States are allowed to use up to 3 percent of their total formula grant award for
costs associated with administration of the program. Do these administrative
funds also require a 10 per cent match?

Yes. The statute did not establish a separate allocation for program administration
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by the States. Therefore, the funds used for administration are covered by the same
administration provisions as the program funds and require a 10 percent match.

N.16 QUESTION: Can both the State agency designated by the Governor to administer the
VOI/TISProgram and theimplementing agency use up to 3 per cent of thefunds
awarded to them for administration of the program?

ANSWER: No. The adminigtrative funds are available to the designated administrative agency
to use for direct and indirect costs associated with establishing funding priorities;
receiving, accounting for, and disbursing funds; reviewing, processing, monitoring,
and evaluating subawards; preparing progress and financial reports; complying with
audit requirements; and providing guidance and technical assistance to subgrantees.
Construction project management costs for a grant-funded project may be paid with
the program funds awarded for that project.

N.17 QUESTION: Could the administrative agency split the administrative funds with the
implementing agency to enable the implementing agency to write reports,
account for the funds, etc?

ANSWER: No. The adminigtrative funds may only be used by the administrative agency. If the
administrative agency does not require the full three percent which is available for
this purpose, the unused balance should be added to the program funds that will be
subawarded for project implementation.

N.18 QUESTION: When accounting for the grant funds, isthe State required to track the type of
funds (Federal or matching funds) used for each expenditure?

ANSWER: No. Such an accounting methodology is not required but may be used. But more
importantly, the accounting system must be able to identify the source, receipt,
obligation, and expenditure of the Federal, match, and other funds.

N.19 QUESTION: If a Stateiscontributing moremoney to a project than the required 10 per cent
match, should it account for these excess funds as over match?

ANSWER: A State may always overmatch a project. However, under the total project cost
concept, any funds included in the grant budget are subject to the same grant
requirementsand restrictions, including those discussed in Section F: Allowable Uses
of Funds. Generally, a State should include only the required match in the grant
budget, so that the State's excess contribution can be used for expenditures which
may not fall within the allowable cost provisions of the grant. In addition, any funds
remaining at the end of an overmatched grant project, must be returned in the same
Federal/State ratio as the original contributions.

N.20 QUESTION: Can aStateor local jurisdiction that developed plans and ar chitectural drawings
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N.21 QUESTION:

N.22 QUESTION:

ANSWER:

ANSWER:

ANSWER:

for a new facility two years ago, use these coststo match the grant fundswhich
will be used to build the facility?

No. All grant expenditures (Federal fundsand match) must beincurred and obligated
within the grant period.
What reports are the Statesrequired to submit?

The States are required to submit the following reports for the VOI/TIS Formula
Grant Program:

Quarterly Financial Status Report: This report provides information on grant
obligations and expenditures.

Semi-Annual Progress Report: This report provides information on the status of
program implementation for the entire VOI/TIS award to include information on
subawards, beds under construction or built, lease arrangements, issues and delays,
and technical assistance needs.

Individual Project Report: Thisreport iscompleted when funds are subawarded or
funds have been allocated for a specific project. It provides information on the
project to include: the facility/activity to be completed, the name, address, and phone
number of theimplementing agency, the award amount, total project amount, and the
project period.

Annual Single Audit Report: Grant recipients who expend $300,000 or more of
Federal funds during their fiscal year are required to submit an organization-wide
financial and compliance audit report, in accordance with OMB A-133.  See the
OJP Financial Guide for more information on reporting requirements.

When arethesereports due?

Financial Status Report: This report is due quarterly within 45 days of the end of
the calendar quarter. The State will not be alowed to drawdown funds unless an
updated report is submitted by the following dates:

Report Period Due Date
January 1 - March 31 May 15
April 1 - June 30 August 15
July 1 - September 30 November 15
October 1 - December 31 February 15

Semi-Annual Progress Report: This report is due twice a year within 30 days
following the report period. States should use the format developed by OJP/CPO.
The State will not be alowed to drawdown funds unless an updated report is
submitted by the following dates:
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Report Period Due Date
January 1 - June 30 July 30
July 1 - December 31 January 30

Individual Project Report: Thereisno specified due date for the Individual Project
Report. It should be submitted by the State as soon as a subaward is made or funds
have been allocated for a specific project. This information is critical to keep
Congress apprised of the need for the funds and their uses.

Single Audit Report: Theaudit report is currently due to the Federal clearinghouse
not later than 13 months after the end of the recipient’ sfiscal year. For fiscal years
beginning on or after July 1, 1998, the audit report will be due not later than 9 months
after the end of the recipient’ sfiscal year.

N.23 QUESTION: Areseparate Financial Status and Semi-Annual Reportsrequired for each
VOI/TISaward (initial award and supplements) that the State receives?

ANSWER: No. Sinceeach new award made by OJP/CPO to aState under the VOI/TIS Program
is made as a supplement to the original award, the State has only one award. There-
fore, only one of each required report is needed for each report period. The amounts
shown on the reports should be increased to reflect each new supplemental award.

N.24 QUESTION: IsaStaterequired tosubmit an Individual Project Report for each State project
or just for subgrantee projects?

ANSWER: An Individual Project Report (IPR) should be submitted for each subgrant award
and/or for each project implemented at the State level. An IPR should also be
submitted for the allocation of fundsfor program administration. 1n Stateswherethe
administrative agency isaso theimplementing agency for someor all of the projects,
generally an actual subgrant award will not bemade. Theseindividual projectsshould
be treated the same as a subgrant for purposes of reporting grant-related activities.

N.25 QUESTION: If a State Department of Labor issueswage ratesfor various kinds of building
projects, which a contractor must meet or exceed, may the State usetheserates
or isit bound by the Federal wagerates because Federal grant fundsareused?

ANSWER: The State's wage rates should be used. The Davis-Bacon Act, which imposes
prevailing wage payment requirements on certain contractors, does not apply to this
program. Davis-Bacon applies only to contracts to which the Untied States is a
party. Since the Federa government will not be a party to any contracts on projects
constructed with VOI/TIS grant funds, States are not required to use the Federal
wagerates. Similarly, these projects are not subject to the Contract Work Hoursand
Safety Standards Act standards.
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N.26 QUESTION: How isthe $450-per-day limit for consultant fees applied to construction and
architectural contracts?

ANSWER: The $450-per-day rate is a maximum that can be paid to individual consultants
without prior approva from OJP/CPO. This rate should not be automatically
provided to all consultants. Therateto be paid should be based on ajustification and
documentation provided by the consultant to support therequested rate. Theratelimit
does not apply when hiring or contracting with a company such as a construction
company or an architectural firm. In the case of acompany, the State should follow
its procurement procedures. See the OJP Financia Guide for more information on
thisissue.

N.27 QUESTION: Special Condition #12 to the original award in 1996 requires a 5 percent bid
guar antee, a performance bond, and a payment bond for any single contract of
$100,000 or more to a private company or individual. Does this apply to
architects and engineers?

ANSWER: Yes.

N.28 QUESTION: Someof the Special Conditionsthat were attached to the original award have not
beenincluded in the Standar d and Special Conditionson subsequent awards. Do
all of these conditions ill apply?

ANSWER: Yes. Since all of the awards are ssmply supplements to the initial award, unless
specifically cleared by a Grant Adjustment Notice, al conditions apply to all of the
Violent Offender Incarceration and Truth-in-Sentencing awards.

N.29 QUESTION: Since a formal grant application may not be prepared for projects that are
implemented by the agency that is also responsible for administration of the
formulagrant program for the State, what type of budget documentsneed to be
prepared?

ANSWER: Prior to alocating funds for a specific project, a detailed description of the project
and budget should be prepared and kept in a project file that will be available for
review by representatives of OJP/CPO, the Office of the Compitroller, the Office of
the Inspector General, and any other duly authorized government officials. The
description should explain what will be done, how it will result in an increasein bed
space for violent offenders, and an implementation schedule. The budget should
include a breakdown of al projected costs, the amount of Federa funds, the amount
and source of the match and other fundsthat will be required to complete the project.
Changes to the project and/or the budget should be noted in the project file.

N.30 QUESTION: If the grant funds will be used by another State agency or a unit of local
government, must the State administrative agency require a formal grant
application prior to transferring the funds?
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*

ANSWER:

*N.31 QUESTION:

ANSWER:

* N.32 QUESTION:

ANSWER:

* N.33 QUESTION:

ANSWER:

N.34 QUESTION:

The State administrative agency isresponsible for ensuring that grant funds are used
in accordance with the grant requirements. Therefore, the agency that receives the
funds should be required to submit aformal document such asagrant application or
interagency agreement which describes the project to be implemented, how it
addresses the statutory purposes of the funds, and an implementation schedule. It
should aso include abreakdown of al projected costs and should identify the amount
of the Federal funds and the amount and source of the match and other fundsthat will
be required to complete the project. The administrative agency has aso made a
commitment in its application for Federal funds to obtain a certification from the
authorized official of a local jurisdiction that it has the ability to fully support,
operate, and maintain a correctional facility constructed with the grant funds. The
administrative agency should also establish regular reporting requirements, monitor
that the project is implemented as approved, and review and formally approve any
changes to the original proposal.

Can a Truth-in-Sentencing State use a portion of its administrative budget for
costsassociated with compiling dataneeded to demonstrate Truth-in-Sentencing
eligibility and monitoring the effects of Truth-in-Sentencing legidation in the
State?

Y es. These costsmay be paid with the 3 percent administrative funds allowed under
VOI/TIS since they fall within the administrative functions associated with
implementation of the program.

Could a State L egidlature, that has enacted an appropriation to fully fund the
construction and associated costs for a new prison facility, rescind the original
appropriation and enact a new one that reduces the State general fund
appropriation by the amount of the VOI/TIS funds and appropriates the
VOI/TIS grant fundsto make up the difference?

No. Thiswould be aclear case of supplanting State funds with Federal grant funds.

Can VOI/TIS funds be used to pay for the costs of an entire project for a new
350-bed facility that will replace a 200-bed correctional facility?

The VOI/TIS funds must be used to increase or free up space for Part 1 violent
offenders. Fundsmay not be used to improve, maintain, or replace existing facilities.
Therefore, the grant funds could only be used to pay for the new beds that would be
added to the system, unless the State can demonstrate that the facility would have
been closed regardless of the Federal funds. The State must provide a written
justification and receive prior approval from OJP/CPO related solely to the use of
grant funds to replace an existing facility. There is no requirement for OJP/CPO
approva of specific construction projects, including the siting of the new facility.

Can a unit of local gover nment use the costs associated with project management
of a VOI/T1Sfunded construction project as match?
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* N.35

* N.36

* N.37

* N.38

* N.39

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

Yes.

If a State plans to use 15 percent of its VOI/TIS fundsfor alocal project, can
the county usethe costsit incurred to develop plansand ar chitectural drawings
for the project two yearsago as match for thegrant?

No. Thematch contribution must be made during the grant project period. Expenses
incurred prior to the award of the subgrant to the county could not be used as match.

Could the State legidature appropriate funds as match for the VOI/TIS funds
that will beawar ded with the Feder al fundsto local unitsof gover nment that find
it difficult to provide therequired match?

Yes. A State appropriation of funds would qualify as match for local projects, as
long as the appropriations language specified that the funds may be used for this
purpose.

Could a State overmatch a State project and count that as match for a local
project resulting in the entire local project being paid with Federal funds?

No. Asstated in the VOI/TIS Program Guidance and Application Kit, match must
be provided on a project-by-project basis. This means that each grant project must
include the required matching funds.

If a State, prior toreceiving the VOI/TIS funds, entered into a long-term
contract with a private entity to build and operate a prison to house Part 1
violent offenders, may the Department of Corrections use grant fundsto make
the lease payments, when the current appropriation for the lease payments
expires?

No. TheVOI/TIS funds must be used to increase or free up space for Part 1 violent
offenders. If the State has already entered into along-term agreement with a private
entity, the grant funds may not be used to replace the State funds that would have
been available under this agreement.

Could the State L egidature appropriatein FY 1998 the entire match for a new
facility that is expected to take 3 yearsto complete and to use the State' sentire
VOI/TISformula grant award for FY 1998-20007?
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ANSWER:

* N.40 QUESTION:

ANSWER:

* N.41 QUESTION:

ANSWER:

* N.42 QUESTION:

ANSWER:

Y es. The matching funds must be provided on a project-by-project basis. However,
since each VOI/TIS formula award made by OJP/CPO to a State is made as a
supplement to the origina award in FY 1996, all of the funds received by the State
are part of asingle award. This change in OJP' s normal award process was made
to facilitate the administration and implementation of long-term and costly
construction projects. Aslong asappropriation includeslanguage indicating that the
funds are to be used as match for future Federal awards and the State agency that
administers the formula grant program makes subawards for amulti-year project in
the same manner, the entire construction project is considered a single project.
Multiple subgrant awards must be made as supplements to the original award. As
with any grant project, the matching funds may be provided at any time during the
grant project period.

If a State requiresthe appropriation of fundsfor an entire project (State and
Federal) prior toinitiation of construction, could the L egidatureappropriatein
FY 1998 the entire amount needed to complete a new prison facility that will be
built with the State’sFY 1998-2000 VOI/T1Sawardsand then replacethe State
appropriation with the Federal fundsasthey arereceived in FY 1999 and 20007

Yes. Rather than hold up the entire project until all of the Federal grant funds have
been received, the State L egislature could appropriate sufficient funds for the entire
project and include language in the appropriation indicating that the State anticipates
Federa grant funds in the amount of $XXX million in FY 1998-2000 and that the
State funds (in addition to the match) are available only to the extent that the Federal
funds do not become available.

Could a Department of Correctionsuse VOI/TIS fundsto add 100 bedsto a
facility being built with fundsappropriated by the State L egidatureand usethe
State's contribution to that facility as match?

No. The State appropriation, which did not contain any Federal funds, was
specifically alocated to build the new facility. If the project isexpanded with Federal
funds, those Federal funds must be matched with new funds.

Can VOI/TIS funds be used to pay the cost overruns on a project being built
with funds appropriated by the State L egidature?

Maybe. The VOI/TIS funds must be used to increase or free up space for Part 1
violent offenders. The State, in appropriating the fundsto build the facility, made a
commitment to complete it and would, in the absence of Federal grant funds, be
expected to appropriate additional fundsto cover the cost overruns. To usethegrant
funds for this purpose, the State must show that the State funds would not be
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N.43 QUESTION:

ANSWER:

avallable and that absent the Federal funds, the number of beds would have to be
reduced. Any grant funds used for this purpose must be matched with a new
appropriation.

If the State L egidature has appropriated fundsto construct a new facility, could
theVOI/T1Sfundsbeused to pay increased costsresulting from change orders
made by the Department of Corrections modifying the plans to add program

space?

No. TheVOI/TISfunds may not be used to smply add program space to an existing
facility or afacility under construction with State funds. The funds must be used to
increase or free up beds for Part 1 violent offenders. If the Department of
Corrections modified the plans to add extra beds, the increased costs would be an
allowable expense with VOI/TIS funds.
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